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A, Brior Testimony

Ip its Fourth Order, daLe& Hay 24, 1983, the Committee
notea the des:rabxlxty, in czrcumstances copsonant wlth
falrness to the partxes, oE perm:ttlng the prior reco:ﬁeé
testlmony of _some wiknesses to be 1ntvoduced into the record
71n place ‘of live examinations. It is the Committee’s belief
‘that the usé of this proceﬂu:e. espec1ally where the
testimony related to facts not in substantiaL dlspute or came
from witnesses whose cxedibility is not Questioneﬁ, will
further tﬁe creation of a cdoherent record for use by Ehe
Senata,

The parties were directed to, and did, iéentifﬁ fFor
the Committee the pricc testimony they desired.teo offer inte
evidence. The Committee has reviewed all written submissions
of the parties on this topic, and has considersd their oral
argumen;s as well. The Committee recognizes the qeneral
cbjection on the grounds of hearsay made by Judge Haskings to
the receipt of any prior teskimony as substantive evidence
{somewhat modified in his most recent submission), but as
noted in the Committee's disposition of pretrial issues on
April 14, 1989, nzither it nor the Senate is bound in these

proceadings to strict judicial rules of evidence. (The
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Committee notes that even under the Pederal Rules of
Evidence, hearsay may be received if the court  is satisfied

that the interests of justice are gerved by its

'admission‘)if On the other hand, the Coﬁmittee does not

believe it &ppropriate to admit prier testimdny into evidence
on key points where creﬁibility, context or interpretation
are in dispute —- partipularly where the opposing party has.
not had an cpportunity for c¢ross-esamination.

The Commitiee also does not believe it appropriate to
address at this tine objections, such as relevance, -
competence, prejudice, privilege or hearséy, to the content
of any proffered prior teéstimony, and expressly reserves all
such dacisions until the commencement of the evidentiary
proceedings on July 10, '

Subject to the foregoing, the Committee has decided
that it will receive certain prior testimony as substantive
evidence, but will do so only where the prior tEStimoﬁy is
affered in place of ~- and not in addition te -- a party's
ralling that witness in ité awn case. The Committee's
decision to receive prior testimony Erom gertain witnesses
does not preciuvde those witnesses being called by the

opposing party, with appropriate opportunity then for cross-

1/ Ruale 803(24), F.R.Ev,; see also, Rule B04({D}{5), F.R.Ev.
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examination. Accordingly, the Committee rules that:

1. The entire teséimgny of Richard Lowe, Willie James
Washington, and LavernerBoone before the Investigating
Committee of the Eleventh Cirecuit ("IC"} will be received
into eviderce. Judge EHastings has wailved any specific
cbiection to the testimony of these airline employee
witnesses, whose testimony is limited solely to the meaning
of certaln airline records. The Committee believes that
their testimony is not subject e substantial dispukte, and
notes that if there are further matters that Judge Hastings
_wishés to elicit from these witnesses, the Senhate will at his
reguest issue sthoenas‘so that ﬁe may do so in the
ﬁ:esentation of his own evidence. )

2. Meither the prier grand jury nﬁr the IC testimony
of Daniel Simons will be reé&ived into evidence. Judge
Hastings has ﬁever oross-examined Mr. Simons,g/ and Sinons'
testinony, which directly deséribeg Judge Hastings' actions
in issuing a forfeiture order that the House alleges was

central te the bribery scheme, is more thao peripheral. The

‘2/ ‘the Committes notes the House's position thak Judge Hastings

had, but declined, the opportunity to cross-examine Hr. Simons
before the IC, but is more guided by its reiuctance to have the
record here contain significant substantive evidence against
Judge Hastings from this witness who was not subject to cross-—
examination on behalf of Judge Hastings. -Notwithstanding this
ruling, however, the Committee remains of a general view that a
party's failure to exercise an opportunity to cross-examine may
appropriately be considered a waiver of that opportunity.
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‘Housa is invited to consider whether other means which would
allow Judge Hastings an .opportunity of cross—examinatisn,
siich as a telephonic deposition, might bé employed to provide
the testimony of HMr. Simens.

3. The complete trial testimemy of ¥adeline Petty in

United Statés v. Hastings and pp, 220, 11. 5-6; 222, 1l. 3~7;

and 224, 11. 7-11 from Ner IC testimony will be received into
evidence, subject to Judge Hastihgs' right to cali her as hig
own'withegs; The Committee ig substantially influenced by
the facts that Jﬁdge'Hastihgs-did have an opportunity to
crogs-examine Ms. Patty at his trial; ‘that the testimony

regarding Hs. Petty's travel to Las Vegas with Mr. Borders is

not disputed; and that the details in her IC testimony

regarding her phone number and non-acguaintance with Dredge
are mot disputed,

4. “rhe I¢ testiﬁcny of Neal Somnett and Joel
Hirgchhorn will not be received into evidence. The Committes
has reviewed the proffered testimony with care. 1In both
instancas, the Committee feels, the testimony involves
matters where the context and interpretation of particular
events may he significant, and where the Commikttee is

relugtant to permit its recerd to be based on ex parte

examinations. Particularly with respect to Mr. Hirschhorn,

the Committee notes the repeated attorney-client privilege




lssues whlcn nis testlmony razsed, and feels that in these
proceedlngs it would be better to have surh testlmony as the

AHonse mi ht de51re from thxs thness oﬁfered dlrectly by the

w1tness 1n Judge Hastxngs' preuence.

'.54 The IC testxmony of Carolyn McIver, Andrew

_Chlsolm, and_Eleanor Golar—lellams whlch relates to whehher

”Hemphzll Prlae could be reached at thEJr telephones wlll be

received 1nto ev denc 'y 1E t : w;tnesses are not calleﬂ to

el St

testxﬁy, ?he Comm;ttee notes tnat Judge Hastlngs has,

1n his

Answer to Impeachme t Artlcles x through X]II, admltted Ehe

- substantial accu:acy_of thls test1mony, and sees no reason

kil y these three w;tnesses should be requxred to appear as

astings w;shes to

llve thnesses on. thzs 1ssue unless Judge

rt of hzs case. ”o the extent that any

;_call the as a
other 1ssue ls sought to be provan rrom these W1tnesses,

11 not :ecexva th31r IC testlmony

for that purpose o
-6. The Ic test1mony of Loulma Romano wlll not he

_receaved 1nto @ ldence. Judge Hast;ngs has never cross-

) examlned thls w1tneqs, and the Commlttee notes that much of

£,

testlmony was ague, and became precxse only in

_response to leadlng questlons.:

estlmony of ?aul RlCO, Eenjam;n Danxel

TS 7 '- The tz}_al

Brown, cnarles - Duncan, Mlldred Hastlngs, Shlrl&y Prlde,
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Simon Stephen Selig III, and budley Williams in United States

v, Hastings and United States v, Borders will not be received

in;c'evidence. These are witnesses whom the opposing party
has expressed a desire to examine, énd if evidence from them
is ko be a Rart of the case here, the opposing party should
have an opportunity to cross-examine. To the sxtent that any
of Ehése witnesses are unavailéble, the Committee is willing
to reconsider itﬁ ruling under standards similar to those in
Federal Rule of Evidence 804. :

ﬂ 8. The en£ire triairiestimony of I.J. Cunningham,
Willie E. Gary, hisa Goldstein, Bacbara Ratzen, Carolyn
Lewis,ralvoy& Merritt, Ehe Hoﬁorablé James C. Paine, Herman
C. Perry, Hiidred Pride, Herbert O. Reid, - Frank Romano,

shirley Ross, Paul Snead, Ralph Stevenson, Delano Stewark,

and Barbara whiting-Hright in United States v. Hastings and

United States v. Borders will be received into evidence.

This testimony has been proffered by Judge Hastings, and the
House has not objected.

‘ 9. Judge Hastings' application to include in the
récord as substantive evidence the entire trial records of

both United States v, Hastings. No. 81-596-CR-ETG {5.D. 'Fla.

1983) and United States v, Borders, No. 82-75-A (N.D. Ga.
1582) is denied. The Committee sees no reason to further

expand the record here with volumes of transcripts and




‘evidence, but believes that acceptance of
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hupndreds of exhibits from two separate proceedings. The

committee has been, and continuea to be, willing to accept

specific proffered items of testimony and documentary

the Fuli record of

twe other trials as substantive evidence would be more

confusing than informative.

The Committee defers ruling on Judge Hastings'

alternatlve proffer of the aptire Hastings trial record not

as substantzve evidence, but rather to show that the 1981

bribery allegatxons and the false statement issues arising

out of his defense of them wete presented fully ang fairly to

the jury which acquitted him. Judge Hastings argues that

this should be a key, if not dispositive, fact in the Senate

trial; the House managers assgert, to the contraly, that this

ev1&ence has no reigvance whatever, and Judge Haskings should

be convzeted ot aéqeltted basea sole;y on the evidence

adduced here.
The Committee does not helieve it appropriate to

décide an important {seue of weight and relevancy for the

Senate in tne cantext of ruling on whether certain priot

tesL:mony may be received as substantive evidence. It may be

' argument can properly be put to the full
At

that Judge Hasting

Senate for such Welght as any Senator chooses to give 1t

this time the Committee notes that a decision to include the
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entire Hastings trial record in its "report of evidence® tao
the Senate may have the effect of commingling the evidence
admissible generally with a very similar body of evidence

agmitted only for limited purposes, The Committee invites

Judge Hastings to make an alternative suggestion of a

mechanism for presenting his argument regarding the effect,

. Lf any, of his 1983 acquittal to the full Senate -~ for

example, tlrough h:gagiqn of a summary of w{tnesses and
exhlbits in the 1283 trial for entry into the record here ~-

without the potential for confusion that may be inherent in

duplicating the eptire prior trial record..

B. Documents

In its Fifth Order, dated June 8, 1989, the Committes
directed the parties to exchange lists and coples of their
intended exhibits and, by not later than June72?. 1985, to
serve notice of any obiection to the opposing party's
exhibits on the basis of authenticity, genuiqeness qr'status
as a business record, The Committee's order provided that,
in the absence of a "reasongd and specific objection" from
the opposing party, the offering party would not be reguired
to prove authenticity, genuineness o; status as a business

record for any document so fdentiFied.
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TheEHouSE'hgs ébmbliég with the'tohmitﬁéé‘s arder by
proéidiﬁg'é Tist ahd éopiés'af exhibits in a timely
fashion. Judge Bastings has not. mocordingly, the Committee ™
rules bhat the House shall retain the right to chject on any
basxs o' dccumentavy ayideiide offarea by Judge Hastxngs,

,1nclud;ng objectlonS based on a p051t10n that Judge Hastings'

‘Eo's pply hlS exhlblt 1idt ln a t;mely ‘fashion has

Fidge Hastings haé;'nowévﬁr,'ﬁédé sgéaiffa”objéatians

proffered House exhxblts' Nos. 1, kL 10, 15,

SR 208'and 209 ACuorﬁlnle, ai1 other proEEered “Hbuse
exh;hlts will “be" recetvea ECh genulne, authentlc, and where

:approprxate{ g :egularly recorded bus1ne=s entrxes.

Rith' }eQard to Judge Hast;ngs' spec;flc objsctions to

%Eéffeiéd Houéé éxﬁibits{tthé'C6mm1ttee rules'as follows:
Exhibits 1, 16, 66, 67, 120, 123, 124, 128, 129, 139,

- 141,145, 347, 192, 01, 202, 203,366, 207, 208, and 209:

eserved; snb ,Et,t§'arguﬁg@tﬂbgfqgg'ppéﬁcamm;tiee.

-
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Exhibits 4, 175b, 190: Exhibits will be accepted as
genuine, authentic, and, where appropriate, as reqularly

recorded business entries.

. Exhibits 10, 23: ZExhibits accepted if legible.

Exhibits 38b, 43b, 44D, 45b, 46b, 47b, 48b, 49b, S0b,

51b, 52b, 53b, S4b, 58b, S56b, 57b, 38b, 59b, 60b, 61bB, 52b,
§4b, §5b, 185b, 186b, 187, 193b, and 194b: Respondent
objects to the admissivn of these tramsgripts of bape
recorded conversatlons on the grounds that tha ‘trangeripts
are "ipaccurate ajd incomplete" as well as on “other
[unspaeified] grounds.” The chmittee recognizes that the
tapes themselves are the hest evidence of the gontents of
recorded copversations, but believes that the transcripts
tendered by the House are appropriately reeeived as
additional evidence.?/ acuordingly, these documents wili be
receivad. Leave ig hereby giYen to Judge Hastings to submit
any corrections he may wish nade to the transcripts tendered

by the Bouse, and those corrections will be received as

~.

3/ Although not binding on the Committee or the Senate, this
procedure is commonly follewsd in the courts. See e.g9.
Govt. of Virgin Islands v. Martinez, 847 r.2d 125, 126 (3d
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Cir. 1988}; United Statas v. Rengifo, 789 F.z2a& 975, 950 [:K}
{lst cir, 198€), and cases cited therein.

_lD_
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geparate Hastings exhibits.
C. Hearing Procedures

In order to provide for orgerly proceedings, the
parties are reguested to alert the Committee to any legal
isaues.or ev.i_,dentiary'mattera that they anticipa.f_e nay
reg@ire ruliﬁg by the Committee and to suhmit\short remoranda
in support of their position. fbe parties shouid attempt to
so advise the Coﬁmittee at leést thrée days -in advance of

- wﬁgnlgﬁéineggrfgr'g guling_isﬁqh;icipgteﬁ.. '
. Judge. Basti—ng‘s is directed prolilf)hl& to advise the.

House and the Committee of the order in which he anticipates

_-that;hisiwitnesseszwill be called.

r_:‘ga}(an, Chairman - Erien

Spéd@ér,'vice Chalrman’

pated: July 10, 1989
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